IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

HOWARD E. JOHANNSSEN,
MARVIN E. LONG and DONNA C. :
FISHER,
Rantiffs
V. : Civil Action No. AMD 96-2355
DISTRICT NO. 1 - PACIFIC COAST
DISTRICT, MEBA PENSION PLAN,
Defendant :
MEMORANDUM

l. INTRODUCTION

This casg, aisng under the Employee Retirement Income Security Act of 1974 (*ERISA”), 29

U.S.C. 881001, et seq., involvesadispute between three former union employees, plantiffsHoward E.

Johannssen, Mavin E. Long and Donna C. Fsher, and oneof the pendon plans operated by the union

for which they worked. The defendant plan isthe Didrict No. 1-Padific Coadt Didrict, Marine Enginears

Bendfidd Assodation Penson Plan (hereinafter, “the Plan”). The questions presented are whether one or

more of the plaintiffs are entitled to pagt service credit under the Plan in accordance with the terms of a

controversd 1992 Amendment to the Plan Document, the contract spedifying the terms of the penson

benefits, and if 0, what amount of credit each should recave?

Falowing the completion of the initid round of discovery, the parties filed cross- motions for

summary judgment. After conddering thosemations, | conduded that disputes of meateria fact with respect

1Subject matter jurisdiction exists under Section 502(e) of ERISA, 29 U.S.C. § 1132(e).
Indisoutably, the Plan is an “employee pension plan” governed by ERISA. 29 U.S.C. 88 1003(a)(3),

1002(2)(A). Plantiffs are participants in the Plan as defined by 29 U.S.C. § 1002(7).



to the vdidity and enforoceshility of the 1992 Amendment required atrid of those issues. See 1997 WL
580827 (D.Md. August 8, 1997). Theresfter, following athreeday benchtrid, | issued an Order dedlaring
that the 1992 Amendment “became effective upon its adoption.” | remanded the case to the Plan
Adminigrator to permit the Flan Adminidrator to cdculate what pagt sarvice credit, if any, plantiffswere
due. Subsequently, the Plan Adminidtrator issued a series of determination letters dated July 1, 1999,
November 19, 1999, and March 7, 2000, concerning the pagt service credit to which each plantiff was
entitled under the 1992 Amendment. The Flan Administrator determined thet Johannssen was entitied to
only 12 years pagt sarvice credit; he had requested 21 years. He dso awarded Long only 12 years past
sarvice credit; Long hed requested 23 years. Findly, he determined that Fisher was entitled to no past
sarvice credit; she hed requested eight years.

Now pending arethe parties further crossmoations for summary judgment in respect to the Flan
Adminigrator’'s delerminations. Flaintiffs assart that the Plan Adminidrator abusad his discretion by (1)
ceding his decisorrmaking discretion to defense counsd and (2) rendering determinations as to the
plaintffs entittement to benefits which disregard the dear language and intent of the 1992 Amendmentt.
Defendant argues that the benefit determinations should be uphdd as they were not tainted by a conflict
of interest and the Plan Adminidrator committed no abuse of discretion; rather, argues defendart, the
determinations were based uponareasoned and principled interpretation of the Plan Document, indluding
the 1992 Amendment. All issues have been fully briefed and no additiond hearing is required.

In Part 1l of this Memorandum, | shdl set forth my findings of fact and condusions of law as

required by Fed. R. Civ. P. 52(q) as to the issues regarding the vdidity and enforceshility of the 1992



Amendmert. | explain why the plaintiffs have established by a preponderance of evidence thet the 1992
Amendment isindeed valid and enforcegble. In Part 111 of thisMemorandum, | shall addressthe pending
cross-mations for summary judgment. | explan why, asamétter of law, the Plan Adminigrator abused his
discretion in determining plaintiffs digibility for past sarvice credit. For the reasons set forth, | am
persuaded thet, as a matter of law, plaintiffs are entitled to pension credit for past service as follows
Johannssen, 21 years, Long, 23 years, and Fisher seven and one hdf years.
. THE 1992 AMENDMENT TOTHE PLAN DOCUMENT ISVALID AND ENFORCEABLE

In this part of the opinion, | shdl set forth my findings of fact and condusionsof law, based onthe
evidence adduced & trid and the undisputed facts established in the summary judgment record, bearing
on the vigoroudy disputed questions of the validity and enforceshility of the 1992 Amendment. Inlight of
the drcumstances of the pervadve corruption a the core of the merged union by which the plaintiffswere
employed (as discussed beow), | expressed arobugt skepticiam that the 1992 Amendment wasvdid and
enforceble in my earlier ruling denying the crassmations for summary judgment. Neverthdess, the
evidence of record leaves no room to doubt that the 1992 Amendment was duly effected by the entity with
the authority to do so and that none of the plantiffs was culpably involved in the corruption thet
characterized theformation and adminidration of their employer, the sponsor of the Plan. Accordingly, for
the reasons st forth herein, the Plan ared in refusing to give effect to the 1992 Amendment when it
cdculaed the penson bendfits to which the plaintiffs are entitled.

A.  TheHaniffs Employment Hidory

Although the plantiffs have permissibly joined their damsin thisunitary action, eech hesaunique



higtorica connection to the Flan and to the smorgasbord of unions and collective bargaining organizations
through which, and out of which, thedamsin thiscase arise
1. Howard E. Johannssen

FromApril 1968 until March 1977, Howard E. Johannssenwasemployed by the Federd Avidion
Adminigration(“*FAA™) inNew York. Shortly after Johannssen began working for the FAA, in 1969, he
wasdected asan officer of Loca 3341 of the American Federation of Government Employess (“AFGE”),
and therdby commenced avirtud lifetime of involverment in union organizing and union adminigration. He
sarved in this pogition until December 1975.

In June 1974, Johannssen had begun working to form a new union representing non-air-treffic
controller employees of the FAA. These effortswere undertaken on behdf of two unions: the Professond
Air Treffic Contrallers Organization (“PATCO”) and Didrict No. 1- Padific Coast Divison, Maine
Enginears Benefidd Assodation (“PCD”).2 In 1977, Johannssen resigned from the FAA. Hewasdected
president of the newly-organized Professond Airways Systems Specidids (“PASS’), a union that was
sponsored and supported finandially by PATCO and PCD. In 1982, PASS became an dfiliate of PCD.

Thus from 1977 to 1994, Johannssen wasemployed by PASS, aswell asother unionsassociaed

2Aswill be explained in consderable detail in text, District No. 1- Pacific Coast Division, Marine
Engineers Beneficid Association (“PCD”) is the principa entity at the center of this case. As described
in this opinion, it was, during the 1980s awe |-funded and gpparently highly regarded employee collective
bargaining organization in the maritime industry. As described infra, it merged with a second union and
the merged union succeeded to PCD’s interests. After gpproximatey six years and myriad legd
proceedings, the merger was rescinded and PCD resumed its pre-merger identity. In 1972, PCD had
created the Plan and PCD s, today, the principa sponsor of the Plan. In every meaningful sense of the
term, PCD is the red party in interest in this case, which, as required by ERISA, is nominaly being
prosecuted againgt the Plan, over which PCD exercises plenary control.
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or filiated with PCD and its Successor, Didtrict No. 1 - MEBA/NMU (“MEBA/NMU”). Ulimady,
Johannssen ascended to the top tier of union management when, in 1991, PASS merged with
MEBA/NMU and Johannssen became a Vice-Presdent of MEBA/NMU and a member of
MEBA/NMUF*s governing body, the Didrict Executive Committee (“*DEC”).  Johannssen remained
employed by the merged union until September 1994, when he terminated his employment with PASS,
Upon terminating his employment with PASS,  Johannssen received severance pay in the amount of
$108,687.63, pursuant to awritten agreement. These paymentswere completed gpproximatdy ten months
after Johannsen left PASS

While Johannssen was dill employed by the FAA,, i.e, before heleft the FAA to organize PASS
and to sve asits presdent, senior PCD officds repeatedly promised him (goparently asaninducement
for himto resign from the FAA and undertake full-time union organizing efforts) that he would be awvarded
pension credit for hisservice prior tojoining PASS, and for histime sarving as an employee and officer of
PASS, which had no pendon plan. Specificdly, these promises were made by Jesse Cahoon (then the
Presdent of PCD), C. Eugene DeFries (who succeeded Cahoonas President of PCD, and later thefirgt
President of PCD’ s successor, MEBA/NMU) and Michead J. Rock, asenior representative of PATCO
acting on behdf of PCD and & theindruction of Cahoon. Rock was, at varioustimes, paid by PCD to
work on organizing the PASS union. Johannssen relied on these promises, withdrew his employee
contributions to the federd penson plan maintained by the FAA, and thereby forfeited the employers

contributionsto that plan. Theformer Plan Adminigrator, LudlleHart, testified thet Johannssen hed rdated



the same history to her, and that she had no reason to doubt his account.®

As mentioned above, from April 1968 through February 1977, while he was employed by the
FAA, Johannssen paticipated in the Civil Service Retirement Sysem (“CSRS’), the generd penson
sysem for federd employees. Attendant to his resgnetion from the FAA to work for PASS, Johannssen
withdrew his employee contributions to the CSRS (in theamount of gpproximatdy $10,000), and thereby
forfeited the employer contributions to that plan. He used these funds to  move his household to
Washington, D.C., and to pay daily living expenseswhile he organized, without pay, the new unionfor the
bendfit of PATCO and PCD. Johannssenisnot currently entitled to any benefitsunder CSRSfor hisyears
of work a the FAA. Nor did he a any time obtain any benefits under CSRS,

From 1977 until gpproximatdy 1989, while Johannssen wasemployed by PASS, heaccrued no
pension benefits. He expected thet the promises made by Cahoon, Defries and Rock would be honored,
and that he would receive penson credit for these years of employment. In May 1989, 12 years éfter he
beganhiswork for PCD, Johannssen became aparticipant inthe Plan. At thet time, however, no provison
was made by the union to award past sarvice credit to Johannssen,

2. MavinE. Long
Marvin E. Long was employed by the FAA from March1967 to 1977 asan ar treffic controller.

In 1977, he resgned from the FAA to work full-time as an organizer for PATCO. From Jenuary 1977

3 Johannssen and Long do not contend that the early (and repested) promises by PCD officidsto
provide pension coverage to Johannssen and Long were legaly enforcegble promises binding on the union
or on defendant. Rather, the promises, which | find were made as described above, provide significant
explanatory background as to the precison with which the 1992 Amendment was drafted and, in full
context, the urgency with which it was approved by the DEC. See infra pp. 17-21.
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through December 1983, Long was employed by PATCO as a union organizer and he hdped organize
PASS and two other collective bargaining organizations: the Nationd Assodiaion of Hight Standards
Employees (which later merged with PASS) and the Professiond Aeronautica Center Employess (which
|ater became dfiliated with PATCO). All of these efforts were for the benefit of PCD, which sponsored
these organizing efforts From August 1981 through March 1983, Long' swork & PATCO was unpad
becauise the union was on drike.

After PATCO sdrikeand bankruptcy, from 1983 through 1994, L ongworked full-timefor PASS
and saved asiits vice presdent from 1991 until 1994. In 1994, Long terminated his employment with
PASS and recaived severance pay in the amount of $43,012.72, pursuant to awritten agreement. These
payments were completed approximatey seven months after Long left PASS.

Before Long left the FAA towork full timeasan organizer, hewas promised thet hewould recaive
penson credit fromPCD for hispast yearsof sarvicewith the FAA. Long relied on these promises asdid
Johannssen, and he“cashed out” his employee contributions to the CSRS penson plan when he léeft his
employmat a the FAA. He spent these bendfits on his move to Washington, D.C., and his organizing
work for the benefit of PATCO and PCD. Asareault, he forfeited the employer’ s contributions to the
CSRS plan made on his behdf and heis not entitled to any benefits under the CSRS. Cahoon and Rock
aso promised Long that he would receive pengon credit for hisyears of servicewith PATCO and PASS
during which he accrued no penson crediits or benefits

While Long was employed by PATCO, he was a participant in the defendant Plan and accrued

agoproximatdy four years of sarvice But once PATCO went on drike and, eventudly, went into



bankruptcy, Long logt the service credit he had accrued because he had not yet vested in the Flan. (At the
time, the Plan reguired ten years of service for vedting; presently it requires only five years)

From 1983 through 1991, the mgority of the time Long was employed by PASS, PASS
employess did not generdly participate in a penson plan and Long rdied on the promises of Cahoon,
DeFries and Rock that he would receive pension credit for his years of employment with PASS and
PATCO. Long resumed his participation in the Flan in 1991.

3. Donna C. Fsher

From 1971 to 1977, Donna C. Fisher was employed by the Boeing Company, and from 1977
to 1980, shewasemployed by Boeing SavicesInternaiond, asubsdiary of theBoeing Company. Boaing
and Boeing Savices were both “contracted employers’ of the Horida Assodiation of Professond
Employess (“FAPE’). Beginning in 1973 and continuing until 1980, Fisher served as FAPE's Recording
Secretary and later asitsPresdent. From 1973 through 1981, FAPE wasffiliated with, and asubordinate
body of, PCD, and FAPE was ds0 a subordinate body of the Professond Office and Indudtrid Divison
(“POID"). In 1982, FAPE merged into PCD.

Fsher was not a participant in any penson plan during her employment & the Boaing Company
or Boeing Services Internationd. From 1980 to date, Fisher has been an employee of PCD or
MEBA/NMU, or ther subsdiaries and afiliates, and a paticipant in the Plan. Fisher is not currently
paticipating in or digible for participation in any pendon plan other then the Flan.

After beginning her employment with PCD, Fisher sought pension credit for her eight yearsof prior

savice asan officer of FAPE. Her superior, Wdter Browne, & onetime proposad that Fisher “buy” part



of the cogt of her past sarvice credit by accepting smdler increasesin her sdary asan employeeof aPCD
dfiliae, the Federation of Public Employess (“FOPE”).

On May 20, 1986, Browne wrate to DeFries and told him that perhgps Fisher*s past service
credits could be partly funded in away “which would affect future llary adjusments’ for FHsher asa
FOPE employee. At the sametime, Browne told Fisher that she was going to recaive aweekly sdary
increase only half aslarge as other FOPE employees, and thet thiswould be offered to PCD asaway of
paying part of the cost of her pagt service crediits. Thelower sdary paid to Fisher every week was never
corrected.

B. The Subgtantive and Procedurd Higtory of the Plan and the 1992 Amendment to the Flan
Document

The Planisapenson plan crested on January 1, 1972, for the benefit of the employees of PCD,
through a contract between PCD and the John Hancock Mutud Life Insurance Company (“John
Hancock™). ThePlanisgoverned by Group Annuity Contract No. 1623 issued by John Hancock (the"Plan
Document” or the * Contract”).

As ERISA requires, the Flan Document indudes a procedure for amending the Plan. Artidel,
Section 20, entitled “ Amendment of Plan,” a dl rdevant times provided:

The Employer shdl have the right to amend the Plan in any respedt, & any time by an

indrumant in writing, duly executed by the Employer, provided, however, no such

amendment shall have any retroactive effect which would reduce a Participant*s Accrued

Berdfit or Vested Benefit as of the dateimmediady prior to such amendment or ctherwise

affect benefits dready purchasad or established for aParticipant or other payee except as

may be required by gpplicable provisons of the Code or ERISA or the rules and

regulations thereunder.

In October 1992 -- when the amendment &t issue was adopted -- the “Employer” under the Plan



was defined as “Didtrict No. 1 - MEBA/NMU and its affiliated organizations liged bdow.” The
organizations liged were: Professond Air Traffic Controllers Assodiation (“PATCO”); Joint Marine
Congress Bendfit Flan; Radio Officers Union, Medicd Benefits Flan, MEBA; MEBAR Redty Holding
Trug; Redio Officers Union Didrict No. 3, MEBA; ROU Maitime Electronic Traffic School; and the
Nationd Air Treffic Contrallers Assodation. Significantly, over the higtory of the Flan Document, none of
the entitiesidentified in it (besdes PCD and, later, PCD’ s successor, MEBA/NMU) ever played arole
in amending, modifying or adminigering the Ran.

Another provison of thePlan Document, Artidlel 1, Section 8, entitled “ Modification of Contract,”
spedifiesthat the Contract, whichisthe Plan Document, “may bemaodified at any time by written agreament
between the John Hancock and the Contract Holder.” Theterm, “Contract Holder” is nowhere defined
in the Plan Document; however, the term “ Contract Holder” is used interchangegbly with the term “The
Employer,” which is defined in the Flan Document to be “Didlrict No. 1- MEBA/NMU and its &ffiliated
organizations liged beow.” “Contract Holder” is often used when theterm “ any Employer” gppearsinthe
same paragrgph, and gopearsto be alinguidtic device for avoiding confusion between “The Employer,”
which indudes many employers as defined in the Flan Document, and “any Employer,” meaening any one
of the many employers induded in the term “The Employer.” Thus as of 1992, when the subject
Amendment was passed, the * Contract Holder” of the Plan Document was* Didrict No. 1-MEBA/NMU
and its effiliated organizations lised bdlow.” The provison for modification of the Contract dso spedifies

No modification shdl affect the amount or terms of any benfits dready purchased for a

Patidpant or other payee prior to the effective date of the modification without his

consent, unless such modification is for the purpose of conforming this Contract to the
requirementsof Section 401 of the Interna Revenue Code of 1986 or actsamending such
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Section, or the requirements of ERISA.

Day-to-day responghility for the Plarts operations from 1986 until 1996 fdl to Ludille Hart, the
thenPlan Adminidrator. She, inturn, reported to the President of PCD, and after the 1987 merger between
PCD and the Naiond Maritime Union (discussed in detall beow), to the presdent of MEBA/NMU.

The Rlanlacked any genuine provisonsfor the gpped of adenid of benefits Hart wasresponsible
forinitid decisonsand -- becausethe Plan had no trustees -- for gppealsaswell. This* apped” procedure
wasused only threetimesinthe higtory of the Plan: in connection with the daims presented by Johannssen,

Long and Fsher. It hed practicd use only if aparticipant had new factsor law to bring to Hart*s atention.

In 1987, PCD and the Nationd Maritime Union (“NMU”) merged and the new union became
knovmn as “Didricc No. 1- MEBA/NMU” (gengdly refared to throughout this opinion as
“MEBA/NMU"). It later cameto light thet the merger was the product of corrupt practices and blatant
violaions of federd lav. The merger was rescinded after Sx years In any event, ater the merger and for
the Sx years during which the merged entity maintained its legd existence, dl of the extant asts and
lighiliies of PCD and NMU wereto “behddinthe nameof [MEBA/NMU).” Fantiffs Summ. J Memo.
Ex. 15, & 3 (Agreement of Merger between PCD and NMU).

As mentioned earlier, a new body cdled the Didrict Executive Committee (“the DEC’) was
creeted to govern the new entity, and the DEC “ assume[d] respongihility for al matters of whetever nature
whatsoever pending before’ eech of the two unionsthat merged. 1d. a 4. To avoid credting collective

bergaining units containing both supervisory and nonsupervisory employecs, the merger documents aso
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created two divisonsof MEBA/NMU, known asthe Licensad Divison and the Unlicensed Divison. The
1991 Condtitution of MEBA/NMU provided thet the Divisons would be governed by the DEC and
subordinateto it. Flantiffs Summ. J. Memo. Ex. 16, Art. 111 (1991 Condtitution of MEBA/NMU). As
gpedified in the Contitution for MEBA/NMU, responsihility for collective bargaining, induding appointing
trusteesto employee penson plans remanedwitheech Divison. Id. & Art. 1V; see Licensed Div. Dist.
No.1MEBA/NMU, AFL-CIOVv. DeFries, 943 F.2d 474,480 (4"Cir. 1991), cert. denied, 502 U.S.,
1074 (1992).* However, the Condiitution specified thet the callective bargaining agreements would be
considered the “property” of MEBA/NMU, not the individudl Divisons

The firg presdent of MEBA/NMU was C. Eugene DeFries, who hed served previoudy as
President of PCD. In 1992, DeFries resigned and Alexander Cullisonbecame president. Cullison served
as presdent of MEBA/NMU until June 4, 1993, when the merged union dissolved and split into its
condiituent parts pursuant to adocument entitled “Interim Agreement for Settlement of Digputes Between

Digrict No. 1, MEBA/NMU and Didtrict No. 1-PCD, MEBA.”

“The litigation described in Licensed Division Dist. No. 1 MEBA/NMU, AFL-CIO v.
Defries, 943 F.2d 474, 481 (4" Cir. 1991), involved disputes over the control of employee benfit plans
other than the pension plan which isthe subject of the case a bar.

°For reasons which have never been made dlear to this judge, the multitude of lawsits, Nationa
Labor RelationsBoard proceedings, and other adversaria proceedings, fomented by the corrupt practices
which resulted in the merged union, failed to achieve a clear and unambiguous restoration of the status
guo ante. Thisistrue despite the prolonged involvement of severd federd judges who presided over the
various legd actions which the record shows were pending from time-to-time.

To avery large extent, the case at bar is ssimply part of the second or third generation of litigation
which was spawned by the corrupt events mentioned in text. What has been made clear to me, however,
isthat those who are presently in control of the restored union (and thus, of the defendant Plan, see supra
n. 2) regard the plantiffs evident loydty to the former union leeders as disqudifying them from any

(continued...)
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After the 1987 merger, MEBA/NMU became the "Employer” under the Flan and remained the
Employer until June 4, 1993, when the merger was rescinded. The definition of Employer in the Plan
Document was changed from “ PCD” to“MEBA/NMU” asaresult of themerger, and MEBA/NMU (and
spadficaly the DEC), then enjoyed al the powers (induding the power to amend the Plan) which PCD hed
held before the merger.

The DEC exercisad its power to amend the Plan on at leest two occasonsin addition
to the 1992 Amendment a issue here. Immediatdy after the merger, MEBA/NMU ws required to
address the penson gatus of former NMU employees, who hed previoudy been covered by avariety of
pension plans associaed with the NMU. Because those NMU plans would no longer provide pension
credit after the merger, the DEC of MEBA/NMU voted (in a resolution dated December 14, 1988) to
place many of those employess in the Plan. The DEC dso vated to amend the Plart's veding and
participationrules so thet past service for the NMU would be recognized by the Plan going forward. Hart
recognized these changes as effective to change the terms of the Flan.

In asecond case, upon the request of the president of MEBA/NMU (DeFries), the DEC added
anew paticpaing employer, the Nationd Air Traffic Controllers Associaion (“NATCA”), to the Plan.

Hart promptly recognized the decison of the DEC to add NATCA*s employees to the Plan as vdid,

5(...continued)
consderation for remedid penson benefits, let alone increased pengion benefits, despite the unassailable
efforts each of the plaintiffs devoted to the union movement in generd, and to both the pre- and post-
merger PCD, over theyears. See infra pp. 44-47(discusson of current Plan Administrator’ s adversarial
attitude towards plaintiffs). In any event, as defendant concedes, there is not a scintilla of evidence in the
record that any of the plaintiffs knew of, or had any involvement in, the corrupt practices which form the
foundation of the events from 1987 through 1993, during the existence of the merged union.
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binding and effective

Moreover, documents prepared by the Plan itsdf, fallowing the merger, confirm MEBA/NMU*s
authority over the Plan. For example, the Planwasrequired by federd law tofilean* Annud Report/Return
of Employee Bendfit Flan” (dso known asa*“Form5500”) every year with the Internd Revenue Sarvice,
the Department of Labor and thefedera Penson Bendfit Guaranty Corporation. The Form 5500 contains
a box requiring every pendon plan to idertify the “plan sponsor,” which is the person or entity which
edablishes or maintains the plan. See 29 U.S.C. § 1002(16)(B). Beginning in 1989, the Plart's Form
5500s identified the plan sponsor as“Didrict No. 1 - MEBA/NMU (AFL-CIO).” Thiswastrue of the
Form5500sfiled in 1989, 1990, 1991 and 1992. Each Form 5500 was Sgned by Hart. Hart sgned one
such Form 5500 on October 7, 1992 (less than two weeks before the 1992 Amendment wes effected),
which identified “MEBA/NMU” asthe plan sponsor.

Nine months later, on July 26, 1993 (and well after the rescission of the merger), the Flan filed a
Form 5558 with the IRS, requesting an extenson of timetofileits Form 5500 that yeear, covering calendar
year 1992. The Form 5558 required the Plan to identify the Plan Sponsor. Under pendlty of perjury, the
Parts contraller, Mark Segd, identified the plan sponsor on the form as “ Didrict No. 1, MEBA/NMU
(AFL-CIO).” When asked & his depodition (admitted at trid) whether this was an “accurate Satement
when you filled out thisform,” Segd replied: “I bdieveit was yes” Rantiff’ sSumm. J Memo. Ex. 7, &
26.

Although the Plan contends that in October 1993 it filed-- for the 1992 Plan Y ear-- aForm 5500

identifying “ Digtrict No. 1-PCD, MEBA” asthe sponsor, thereis no record of this Form 5500 being filed

-14-



or recaived by the Department of Labor. The Department of Labor does, however, have afacamile copy
of its records which indicates that MEBA/NMU was the Plan sponsor in 1992. In addition to the above
reports, the Plan was required to send summary annud reports to every participant. On December 1,
1992, the Plan sent such a report to Fisher, which it addressed to “Employees of Didrict No. 1-
MEBA/NMU and its Participating Sponsor Employers”

In October 1992, the DEC of MEBA/NMU voted to amend the Plarts provisons governing
“savice aredit” (the number of yearswhich count in determining pensons payable). Thiswasthe defining
event which givesriseto the present litigation. Spedificaly, the DEC passed aresolution amending the Flan
to grant pengon creditsto Plan participants for past sarvice with affiliated unions and other named entities
The resolution, drafted and dirculated to dl the members of the DEC in late September 1992, provided:

BEIT RESOLVED, that Didrict No. 1 - MEBA/NMU teked| necessary sepstoamend

Artidel, Section |, Paragraph (1) of Group Annuity Contract No. 1623 GAC issued by

the JOHN HANCOCK MUTUAL LIFE INSURANCE COMPANY covering cartain

employess of the Didrict and its affiliated and rdated organizations asfollows

Artide I, Section |, Paragraph (1) is amended to add a new subparagraph to read as
falows

Notwithsanding anything to the contrary, Sarvice shdl be granted to dl Participants for
each year of Service as an employee or officer of (i) Professond Airways Systems
Secidigs(PASS); (i) Professond Air Treffic Controllers Organization (PATCO), or its
subordinate bodies, (iii) Professond Office and Indudrid Divison (POID) or its
subordinete bodies, (iv) service with a contracted employer of Didrict No. 1 -
MEBA/NMU or one of its efiliates; (v) and the American Federation of Government
Employees (AFGE) or its subordinate bodies; provided that the participant has not
recaived service credit with repect to any other penson plan in which the partiapant is
entitled to an accrued benfit.

Aantiffs Summ. J. Memo. Ex. 30 (the 1992 Amendmen).
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The purpose of the 1992 Amendment was to provide penson benefits and service credits to
plantiffs, and gpparently, to an employee named Abby Berngtein, who had performed organizing and
relaed adtivities on behdf of the union, but who hed been unable to maintain or accrue penson bendfits.
Miched Derby, the Generd Counsd and assstant to the president of MEBA/NMU, who assisted in
drafting the proviso to the 1992 Amendment, and upon whom the Plan Adminigtrator rdlied in interpreting
it, made severd contemporaneous Satements before and shortly after the adoption of the Amendmernt,
whichmedeit deer that the Amendment’ spurposewasto grant 21 yearsof credit to Johannssen, 23years
to Long, and eight yearsto Fisher.

The resolution was tranamitted via facamile to dl DEC members for thar review and gpprovd.
Johannssen (then amember of the DEC) abstained from vating on the resol ution; the other seven members
of the DEC unanimoudy gpproved it by facamile transmisson. Then, on October 20, 1992, a a DEC
mesting, the resolution was confirmed and ratified. The Amendment was effective as of that date®

After the resolution was adopted, Cullison (then the MEBA/NMU president) informed both John
Hancock and Hart, by letter dated December 1, 1992, that MEBA/NMU had voted to amend the Plan
to grant prior sarvice credit to cartain participants. At that time, neither Hart nor John Hancock objected
to the 1992 Amendment or expressed the view thet it was invaid for any reason. Cullison dso provided
John Hancock with the text of the 1992 Amendment and requested that John Hancock prepare the

necessary documents to incorporate it into the Plan Document.

®It cannot reasonably be doubted that at the time of the hurried consideration of the 1992
Amendment in the fall of 1992, the members of the DEC knew about the on-going crimind investigation
of the circumstances surrounding the merged union.
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OnDecember 15, 1992, John Hancock tranamitted to Cullison aPlan Document amendment which
incorporated the changes requested in - Cullison's December 1, 1992 letter. On December 21, 1992,
Cullison signed the written amendment and transmitted an executed origing of the 1992 Amendment to
John Hancock. On or about January 6, 1993, John Hancock submitted the 1992 Amendment to the
Didrict of Columbia lnsurance Commission for gpprovd.

The adoption of the 1992 Amendment was condstent with the Plan’ s previoustrestment of one other
smilaly Stuated employee. Water Browne was an employee of PCD. He recaived pagt sarvice credit in
the Flan for his prior years of sarvice with aunion afiliated with PCD (and later MEBA/NMU), namdly,
FOPE. (It will be recdled that plaintiff Fisher was dso a FOPE employee and Browne was her direct
upervisor.) Browne became employed by FOPE on April 1, 1974, and in 1977 FOPE merged with
PCD.

When FOPE merged with PCD, Browne was promised that he would receive pendon sarvice
credit for the three and one hdf years that he had been employed by FOPE prior to the merger, and that
nather FOPE nor Browne would bear the cost of that past service credit. On January 17, 1984, Frank
Laurito, then Adminigtrator of the Plan, natified Browne that he was a participant in the Plan, with service
credit retroactiveto April 1, 1974. Thus, Brownerece ved penson sarvice credit for histhree and one half
years of prior sarvice a FOPE, and naither Browne nor FOPE bore the cogt of thet past sarvice credit.
Prior to the merger between FOPE and PCD, FOPE was nat an employer participating in the Plan.

Nevertheess, in due course, Hart, the Flan Adminigrator, acting unilateraly, refused to recognize

the vdidity of the 1992 Amendment. In January 1993, sometime after Cullison hed returned the Sgned
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1992 Amendment to John Hancock, Hart contacted Charles Harootunian of John Hancock and-- without
the authorization of MEBA/NMU-- demanded thet the 1992 Amendment be ignored. Harootunian's
hendwritten memorandum of this conversation, prepared when he gpoke to Hart, shows that Hart
requested that the Amendment berescinded because of “internd palitics” See Faintiffs Summ. J Memo.
Ex 36 (Charles Harootunian Memorandum re: tdgphone conversation with Lucille Hart, January 1993).
John Hancock, by letter dated January 26, 1993, natified the Didrict of Columbialnsurance Commisson
that the 1992 Amendment should be deemed rescinded. An gppreciation of the above-described
acts by Hart is necessaily informed by an underganding of the legd landscape surrounding the merged
unionin early 1993, | st forth the fallowing undisputed facts in my 1997 Memorandum Opinion in this
case

Within two months of [Hart’s conversation with Harootunian], in March 1993, 12
former officersof both the pre-merger [PCD] and MEBA/NMU wereindicted by agrand
jury inthe Didtrict of Columbiafor anumber of offenses, induding dection fraud related
to the 1988 union merger. Theresfter, on June 29, 1993, a uperseding indictment was
filed cherging 16individuds, ind uding both former andincumbent officersof MEBA/NMU
aswdl asformer officersof [PCD], with 10 counts of racketeering, fraud, embezzlement.
These charges dleged, inter alia, that the dections of the officers were procured by
fraud, thet the merger of [PCD] with the NMU was procured by fraud, and thet the nearly
$2 million in “severance pay” the top dected officds of [PCD] pad to themsdves
condituted embezzZlement. The record does not suggest, and the defendant has not
asserted or intimated in any way, that any of the plaintiffs here were involved in crimind
adtivity a any time.

After atrid endingin July 1995, saven of the defendants, induding Cullison and former
presdent DeFries, were convicted ondl counts See United States v. DeFries, 909
F.Supp. 13, 15 (D.D.C. 1995)(ordering forfeitures under RICO in consequence of
convictions). The remaining defendants plead guilty to various charges

Shortly after the indictments were disclosed, on June 4, 1993, the various labor
organizations affected by themerger entered into aso-cdled I nterim Settlement Agreement
(“1SA").

-18-



Johannssenv. District No. 1- Pacific Coast District, MEBA Pension Plan, No. AMD 96-2355,
dip op. & 16-17, 1997 WL 580827 (D. Md. August 8, 1997). (The convictions of the seven union
defendantswerereversed on goped for varioustechnicd reasons. United Statesv. DeFries, 129 F.3d
1293 (D.C. Cir. 1997). Later, saverd of the defendants, induding DeFries, entered guilty plessto various
counts. See United States of America v. DeFries, Case No. 93-Cr-117, Docket Nos. 772-75,
(D.D.C. duly 9, 1998) (DeFries guilty pled)).

Meanwhile, following Hart's tdephone conversation with Harootunian, the Plan refused to
implement the 1992 Amendment. The Flan fird communicated this pogtion to the plaintiffsin late 1993,
when it sent each of them a satement itemizing his or her sarvice credits in the Plan. These Satements
showed that plantiffs had not recaived any credit for the years they were employed by, or were officers
of, the organizations ligted in the 1992 Amendment.

C.  Andyssaf The1992 Amendment's Vdidity and Enforcegbleghility

The Flan raises numerous arguments to support its contention thet the 1992 Amendment is not

vdid, and thet plaintiffsare not entitled to chdlengethe Plan’ sposition.” Asaninitid matter, thePlan argues

"Prdiminarily, | find that plaintiffshave exhausted their administrativeremedies. After receivingtheir
1993 pension statements, plaintiffs contacted the Plan Administrator to determine why they had not
received additiona service credit asthe 1992 Amendment required. In responseto plaintiffs* inquiries, the
Plan Adminigtrator notified Johannssen and Long, by letters dated October 4, 1994, that they were not
entitled to additiond service credit because the Plan was supposedly of the view that the 1992 Amendment
“isnot, and wasnot at any time, part of the Staff Plan.” Plaintiffs Summ. J. Memo. Exs. 37 & 38. Similarly,
on March 30, 1994, the Plan Administrator notified Fisher that she was not entitled to additiond service
credit because FAPE “was not and is not aparticipating Employer inthe Staff Plan . .. .” 1d. Ex 39. None
of these |etters advised plaintiffs that appea procedures existed under the Plan or that plaintiffs had aright
to appedl the Plan Administrator’s decison.
(continued...)
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thet the Amendment was invaid because the body enacting it, the DEC, lacked the power to amend the
Plan documert, or thet it violated afidudary duty in enacting it becauseit wasinadequatdly funded. Next,
the Plan argues that the Amendment should be invaideted for equitable reasons because it was a product
of union corruption. FHndly, the Plan arguesthat it was proper for the Flan Adminidrator to disregard the
Amendmert, and in effect to rescind it, because of her bdief that it wasthe product of union corruption and
her belief that it wasinadequatdly funded. | have carefully considered each of these arguments, but neither
angly nor inthe aggregate do they overcomethe plaintiffs showing that the DEC hed the authority to effect
the 1992 Amendment to the Plan, even with its generous avard of pagt sarvice credit to plantiffs,
1 The DEC Vdidy Adopted the Resolution Amending the Plan Document

In accordance with 29 U.S.C. §1102(b)(3), the Plan provides a“ procedure for amending such
plan,” and for “identifying the persons who have authority to amend the plan.” When a pension plan
goadficdly identifies the employer as the person with the authority to amend the plan, the employer isthe

only person with authority to amend the plan and no other persons are authorized to exercise amendment

’(...continued)

After recaiving these responsesfrom the Plan, Johannssen and Long retained counsel and properly
exhausted the Plart'sinternd remedies. The Plart's Answer concedesthat both Johannssen and Long have
“exhaugted their adminigirative remedies with respect to the Staff Plan.”

Although Fisher did not retain an attorney to file a clam with the Plan, she wrote to the Plan
Adminigrator at least Sx times seeking an explanation of the Plartsrefusal to providethe benefitstowhich
she was entitled. The Plan Adminigtrator, Hart, did not respond to Fisher’ sfirgt three inquiries until nearly
nine months later, when she denied Fisher’s claim for benefits.

Despite Fisher’ srepeated written protests of Hart’ s decision, Hart concluded that Fisher was not
entitled to past service credits and never informed Fisher that she was entitled to apped her denid of
benefits. When Fisher had finished her inquiries with the Plan, Hart had “fully and completely” considered
her clam, unless more documents were available, which they were not. Thus, | conclude that Fisher aso
exhausted her adminigrative remedies.
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authority. Curtis-Wright Corp. v. Schoongjongen, 514 U.S. 73, 80 (1995). An employer isfree
under ERISA, for any reason a any time, to amend a pension bendfit plan which the employer ponsors.
Lockheed Corp. v. Spink, 517 U.S. 882, 883 (1996).

In 1992, MEBA/NMU was the “Employer” under the Plan and hed the right to amend the Plan
by a written insrument executed by it S0 long as the amendment did not reduce a Plan participant*s
accrued or vested bendfitsinthe Plan. Where, as here, the employer hasthe authority to amend apension
plan and the employer amends the plan through aresolution or vote of aboard of directors (or, asinthis
case, the Didlrict Executive Committes), such an amendment isvdid. See Yenjo v. Communications
Satellite Corp., 899 F. Supp 1423, 1425 (D. Md. 1995) (where plan document vested the employer
with the authority to amend the plan and the employer's board of directors adopted the amendment, the
amendmeant wasvdid); Averhartv. U.S. WEST Mgmt. Pension Plan, 46 F.3d 1480, 1489 (10th Cir.
1994) (where the penson plan expresdy provides for amendments by the Employee Bendfit Committee
subject to goprovd of theboard of directors, amendment wasvalid even though the board of directorsdid
not pass aformd resolution authorizing the amendment); Spacek v. Trustees of the Agreement of
Trust for Maritime Assoc. - |.L.A. Pension Plan, 923 F. Supp. 960, 962 (S.D. Tex. 1996) (where
plan document authorized the board of trustees to amend the plan, the amendment was vdid even if the
board did not comply withitsown internd proceduresin amending theplan), rev’ d on other grounds,
134 F.3d 283 (5" Cir. 1998). Thus, when MEBA/NMU'’ sgoverning body, the DEC, gpproved thewritten
resolution amending the terms of the Plan to grant pension credits to participants for past sarvice with

goedific unions and their afiliates, and voted on October 20, 1992, to raify the written resolution, the
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Amendment became binding on the Flan.
2. MEBA/NMU (Acting Through the DEC) Had Power in 1992 to Amend the Plan
Document Without the Approvd of the Affiliates

The FRlan argues largdy on my prompting, that MEBA/NMU, acting done, lacked the power to
amend the Plan Document. Insteed, the Plan contends that dll of the affiliates of MEBA/NMU  (roughly
ahdf-dozen unionsand other groups of empl oyees) nesded to gpprove any changestothe Plan Document.
| am condrained to rgect that argument for the following reasons.

Prior to the 1998 trid in this case, the Plan argued in its crass mation for summary judgment thet
the 1992 Amendment was invaid Smply because PCD, insead of MEBA/NMU, hed the power to act:
Ms Hart congtrued the provisons of the.. . . Plan to vest sole authority to amend the
Fanin. .. PCD, and notinthe organization then known asMEBA/NMU. Under theplain

language of the.. . . Flan, . . . Ms Hart*s determination was entirdly reasoneble.

Def. CrossMot. Summ J. Memo. a 31 (emphasis added). In short, the Plan agreed that one union hed
the power to amend the Plan Document, and the only dispute was which union.

The Plan's current argument thet “dl must act” contradictsnat only itsown prior argumentsinthis
case but the higoricd record as wel. There have been many subgtantive changes to the Plan which
occurred without the vote, concurrence or input of the effiliated unionswhose employees participetein the
Fan. Indeed, the Plan conceded in answers to interrogetories that entities besides PCD, and later,
MEBA/NMU “played essatidly no role in the drafting, discusson, gpprovd or disgpprovd of any

amendmenttothe. . . Plan.” Two examples arethe 1991 and 1993 “informd” amendmentsto the Plan,
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whichaccording to Hart were automaticaly adopted by the Plan merdly becausethe Degp Sea Plarf hed
adopted them. Unlike the 1992 Amendment, these changes were adopted without so much as avaote of
the governing body of the Plats sponsor, MEBA/NMU. These amendments increased the cost to dl
employersparticipating inthe Plan, but theamendments were adopted without the assent of, or evenavote
by, MEBA/NMU*s &filiates. None of the &ffiliated employers were represented on the Degp SeaPlart's
board of trustees ather, 0 the 1991 and 1993 amendments were without the effiliates® approva.
Neverthd ess, the amendments were indisputably vaid.

Ancther example of asubgtantive change to the Flanabsant gpprovd of the filiated unionsisthe
Pats decison in 1934 to award pagt sarvice credit to Walter Browne. Browne received pest service
credit based on the ingruction of PCD*s then-Presdent, Eugene Defries In Browne*s case, there was
not even aforma amendment to the Plan Document—- but DeFries's action was nonethdless effective to
confer three and one hdf years of pagt sarvice credit on Browne without any payment of any kind. Hart
conceded that if DeFries hed directed the Plan to be amended to grant additiond sarvice credits to
employessof PCD, thenformer Plan Adminigrator Frank Laurito would have hed the authority to follow
that indruction.

A third exampleof asubgtantive Plan change effected without &ffiliate gpprovd isthe DEC*saction

8The Deep Sea Plan, or the MEBA Pension Trust, was created, and is maintained, pursuant to
collective bargai ning agreements between PCD and various maritimeemployers, and covered the Licensed
Divison union members of those employers who were represented by PCD. The Deep SeaPlan, likethe
other MEBA Bendfit Plans, is ajointly administered multi-employer plan, and is subject to the limitations
of 8§ 302 of the Labor Management Relations Act of 1947. The Plan a issue in this case was largdly
intended to mirror the Deep Sea Plan.

-23-



in1988 to add employees of the pre-merger NMU asparticipantsinthe Plan, and to givethem pagt service
credit inthePlanfor vesting and participation purposes Onceagain, theauthority of MEBA/NMU-- acting
aone-- was recognized as sUfficient to amend the Plan.®
3. Equity Does Not Require or Permit Invaidation of the 1992 Amendment

| reject the Plan*s contention thet fraud and wrongdoing in connection with the 1988 merger
cresting MEBA/NMU renders the 1992 Amendment invaid. The Plan urged & trid that the 1992
Amendment should not beenforced ontheoriesof congructivetrust and unjust enrichment, federa common
law equitabletheories. The Plan argued thet “[a] primary purpose of ERISA isto ‘protect . . . theinterests
of particpantsin employee bendfits plansand their benefidaries, . . . by establishing Sandards of conduct,
respongbility, and obligations for fidudiaries”” Plan Proposed Findings of Fact and Condusions of Law
p. 24, Y116. Thisargument fail sfor two reasons. To beginwith, the DEC, the body respongblefor the 1992

Amendment, does nat act as afidudary when amending the Plan. Lockheed Cor p. v. Spink, 517 U.S.

9The Plan argues that the affiliated unions approva was required to effect the 1992 Amendment
because they would be required to pay for the benefitsit incurred. Thisargument fails because, put Smply,
under the terms of the Plan Document, a vaid amendment is a vaid amendment notwithstanding funding
consderations. In any event, the Amendment itsalf does not alocate funding; mechanisms exist to erect a
fair dlocation of cogts. Specificaly, if the cogt of the 1992 Amendment should not fal on certain of the
affiliates of the former MEBA/NMU, then the Plan can dlocate that cost accordingly. Currently, the Plan
isfunded by PCD and its affiliates according to the number of employees'retireesand their yearsof service.
In other words, if PCD has more employeesin the Plan, or they have agreater number of service credits,
PCD pays a higher proportion of the Plarts costs.

The Plan isfreeto allocate the cost of the 1992 Amendment to PCD and PASS, and not to the
other unions whose employees are covered by the Plan. This was the procedure the Plan followed when
another contributing employer (NATCA) was added to the Plan in 1990: the cost of the past service credit
was alocated to NATCA in the ordinary course of the Plan*s business. Upon enforcement of the 1992
Amendment, the Plan will carry out the same actuarid exercise with respect to PCD and PASS. The Plan
may haveto collect thismoney from PCD and PASS, but that hardly makesthe 1992 Amendment invalid.
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882 (1996). In addition, asthe Supreme Court explained in Mertens v. Hewitt Assoc., 508 U.S. 248,
259 (1993),"“ vague notions of agtatute’ sbadic purpose are nonethd essinadequate to overcomethewords
of its text regarding the spedific issue under congderation.” (Internd quotations omitted). Accordingly,
generd assartions that ERISA is meant to protect participant employee benefit plans will not override
datutorily vaid plan amendment authority.

ERISA requiresthet penson plans be adminisered according to the terms of their written plan
documents. 29 U.S.C. 8§ 1102(a)(1). There is no authority under ERISA for me to disregard the plain
meening of avdid written amendment to apension plan, based on equitable grounds. See, e.g., Curtiss-
Wrightv. Schoonejongen, 514 U.S a 81-84 (The ERISA schemeis* built around rdiance on theface
of written plan documents.”); HealthSouth Rehabilitation Hosp. v. American Nat*| Red Cross,
101 F.3d 1005, 1010 (4th Cir. 1996), cert. denied, 520 U.S. 1264 (1997); Coleman v. Nationwide
Life Ins. Co., 969 F.2d 54, 58-59 (4th Cir. 1992)(“ use of estoppe principlesto effect amodification of
awritten employee benefit plan would conflict with * ERISA’ semphatic preferencefor written agreements
.. .. Equitable estoppd principles. . . have not been permitted to vary thewritten termsof aplan.”), cert.
denied, 506 U.S. 1081 (1993). Inthiscase, the Plan Document permitted MEBA/NMU to amend the
Flan; therefore the 1992 Amendment should be enforced. Moreover, dthough thereis alimited role for
federd common law inthe enforcement of ERISA, “[t]he authority of courtsto develop a‘federd common
lav' under ERISA ishot theauthority to revisethetext of thesaute,” Mertens, 508 U.S. at 258-60, nor
is “resort to federd common law” appropriate “when its goplication would . . . thregten to override the

explidt terms of an established ERISA bendfit plan” Singer v. Black & Decker Corp., 964 F.2d
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1449, 1452 (4th Cir. 1992).

Defendant*sfraud argument dso ignores the fact that MEBA/NMU, during the period 1988 to
1993, acted as alabor union and performed the functions which alabor union normdly performsfor its
members. According to the “ Interim Sattlement Agreement,” the union merger was terminated on June 4,
1993, and MEBA/NMU wasthen dissolved. | am unpersuaded by the evidenceintherecord thet | should
not enforce and give effect to the 1992 Amendment enacted by the DEC of the MEBA/NMU during the
period of that uniorts existence.

In any evertt, there is no evidence that these plantiffs participated in, wereaware of, or knowingly
supported, any of the illegd acts which were committed in connection with the 1988 merger, or of
severance pay pad out to DeFries and others. Nor isthere any evidence that the 1992 Amendment was
a“quid pro quo’ for these plantiffs* support for any illegd action by the MEBA/NMU union.*® On the
contrary, theevidencedemondrates, and | find, thet the 1992 Amendment wastheresult of promiseswhich
hed been mede to plantiffs beginning in 1976, in condderation for ther faithful performance of union
organizing and adminigration sarvices.

4, The Alan Adminigrator Lacked the Authority to Rescind the 1992 Amendment

Hart's 1993 directive to John Hancock to ignore the 1992 Amendment waas without legd effect
because she had no authority to amend the Plan Document on her own, and she had no authority to

disgegard amendments lavfully enected by the DEC. The Plan Document specificaly dates thet the Flan

10Defendant has not suggested that the severance payments paid to Johannssen and Long were
tainted in any way.
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Adminigrator, mugt act “for and on behdf of eech Employer in any matter pertaining to this Contract . .
. Art. 111, 8 10. Thus, Hart was bound to act on behaf of MEBA/NMU and any action to the contrary
was invalid and unauthorized because it condtituted a breach of her fidudiary duty to the Employer.
Moreover, asArticel, Section 20 of the Plan Document makes dear, only the Employer haed authority
to amend the Flan. The Plan Document did not give the Flan Adminidrator the authority or discretion to
amend or rescind the Employer*s amendments to the Plan. Coyne & Delany Co. v. Selman, 98 F.3d
1457, 1465 (4th Cir. 1996) (an employer may gopoint aplan adminidrator but retain the right to amend
the plan); Curtiss-Wright Corp., 514 U.S. a 83 (plan adminigrators are required to follow the plan
document and to enforce every amendment actudly adopted to the plan). Hart, as the mere agent of the
Parts gponsor, had no authority to amend or to rescind avdid amendment to the Plan.

It istruethat plan adminigrators may have agtatutory duty to sort out “from among the occasond
corporate communications that pass through ther offices and that conflict with the exiding plan terms, the
bona fide anendments from those that arenot.” Curtiss-Wright Corp., 514 U.S. a 82. However,
the Plan’s amendment procedure provides the adminidrator the mechanism for sorting. If the procedure
was followed, the amendment is vaid and must be adhered to. Plan adminigtrators are required to follow
the plan document and enforce every amendment actualy adopted to a plan. 1d. Here, the Flan
amendment procedure was followed, the 1992 Amendment was therefore vdid, so it must be enforced.

This condusion aso flows directly from the requirements of ERISA, which dates that “[elvery
employee benfit plan shdll be established and maintained pursuant to awritten insrument.” 20U.S.C. §

1102(8)(1). Because Hart had no authority or discretion under the Plan Document to amend or rescind
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amendments to the Plan, her efforts to do s0 had no legd effect. See, e.g., Collins v. Seafarers
Pension Trust, 846 F.2d 936 (4th Cir. 1988)(because trustees did not follow Satutory procedure for
amending plan to reduce accrued bendfits, amendment was invdid).

The cases dited by the Plan do not support its argument thet the Plan Adminidtrator properly
rescinded the 1992 Amendment, because noneof them addressastudionwhereaplatsadministrator
sought the right to veto an action taken by the plarts governing body. They areno authority for the Plarts
dam that Hart had the power to rescind the 1992 Amendment if shethought it wastoo codly or wasthe
product of a corrupt undertaking by union leeders acting without the knowledge of the intended
benefidiaries. Ingtead, these casesreviewed daimshby pensonersor ther dependantsthat aplantstrustees
or adminigrators hed acted improperly by denying their daimsfor benefits

For example, in United Mine Wor ker s of Am. Health & Retirement Fundsv. Robinson,
455 U.S. 562, 575 (1982), adass of miners widows chdlenged a provison in a collective bargaining
agreement that denied them life-time hedth insurance, when another group of miners' widows would
recaive such benefits. The Supreme Court uphdd the adminidrator’s gpplication of the collective-
bergaining agreement, holding thet aplan wasnat required to make* reasonebl€’ distinctionsamong dasses
of potentia benefidaries, but thet “because finite contributions mugt be dlocated among potentid
beneficiaries, inevitably financid and actuarid considerations sometimes will provide the only justification

for andigibility condition[in acallective bargaining agreament] thet discriminetes between different dasses
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of potentid gpplicantsfor benfits” 1d. a 575.1*

In Whipp v. Seafarers Vacation Plan, 832 F.2d 853 (4" Cir. 1987), Whipp contested the
dighility criteriafor obtaining vacation benefitswhich the plan’ sboard of trusteeshad promulgated, asthe
plan document empowered them to do. Under these criteria, Whipp did not receive vacation bendfitsfor
one year, wheress he had obtained them on 18 ather occasions. The Fourth Circuit hdd that while “any
digibility scheme which credtes categories of time and sarvice requirementsis & leedt to alimited extent
inherently arbitrary . . . .”, the scheme denying vacation benefits unlessaworker had worked 125 daysin
a 15 month period was within the trustees power to establish, and was not an arbitrary and capricious
exercise of that power. 1d. at 856.

Griffisv. DeltaFamily Care Disability Plan, 723F.2d 822 (11th Cir.), cert. denied, 467
U.S. 1242 (1984), likewise does not support the Plan’ s contention that the Adminigtrator hed the power
to rescind avdid Plan amendment. InGriffis, the adminidrative committee of an ERISA plan refusad to
reindtitute bendfits for awidow of aformer employee covered under the plan when her second marriage
wasannulled. Under theplan, awidow’ shenefitswereterminated upon her remariage, and thecommittee
decided that no reingatement of benefits would occur if the second marriage were later annulled. The
Eleventh Circuit held thet this decison was not arbitrary and capricious and thus beyond the commiitteg s
proper authority, in part because the committee mugt forecadt the plan’ sfuture obligations and the potential

for multiple remarriages to be annulled would meke such forecadt difficult. Clearly, Griffis suppliesno

1The plan administrator in Robinson was merdly carrying out the explicit terms of the collective
bargaining agreement plan. Theadminigtrator wasnot exercising discretion to decide that the plaintiff class
of widows would not receive benefits because it would be too costly. 455 U.S. 562.
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support for theargument that aplan adminidrator can disregard thetermsof aplan document if shebdieves
those terms are too codlly.

Smilarly, | musgt rgect the Flatsrdiance onWinpisinger v. Aurora Corp. of Illinois, 456
F. Supp. 559 (N.D. Ohio 1978). That case actudly supports plantiffs* dam thet Hart had no right or
authority to rescind the 1992 Amendment. In Winpisinger, the penson plats trustees adopted an
amendment which cancded the past service credits to which the participants had previoudy been entitled.
The court hdd that theretroactive cancellation wasinvaid because thetrustees had breeched ther fidudiary
duties to the plart's benefidaries and had failed to act “soldly in the interest of the participants and
beneficiaries” Although the defendant trustees daimed their action wasjudtified by an actuarid andysisof
the past service credits, the court refusad to sugtain the cancellation on this basis. As the court held, the
trustees “did not condgder the question of actuarid soundness when deciding to adopt the amendment.”
They could not rdly on such condderations to rescind it. Winpisinger thus holdsthat not even aplarts
trustees who are empowered to amend aplan-- let done aplan adminigtrator who reportsto them -- may
divest benefidaries of pagt service credit after it has been awarded, Smply because the trustees suspect
thet the plan will one day need additiond funding to pay for the past sarvice credit.

Indeed, ERISA specifiesadrict procedure for divesting beneficiaries of accrued benefits When
that procedure is not followed, the amendment purporting to enact the diveditureisinvdid. Collins, 846
F.2d at 939. When the entity with authority to amend aplan bdieves an amendment is necessary thet will
dminish accrued bendfits, in order to enaure that the plan complies with ERISA minimum funding

requirements, the Secretary of Labor must be natified and given the opportunity to disgpprove. The



Secretary shdl not goprove such an amendment “unless he [Sc] determines that such amendment is
necessary because of subgtantia business hardship . . . and thet waiver under . . . thistitleisunavaladleor
inadequate” 1d. (citing 29 U.SC. § 1082(c)(8)). In other words, the Fourth Circuit hes held, the
Secretary will not gpprove areduction in an accrued benfit through Plan amendment unless
therewould atherwise be an accumul ated funding deficiency for dl or part of the plan year
inquestion, thefunding deficency could nat be avoided through theimplementation of any
other reasonably available dternaive (induding amortization of experience losses or a
waiver of thefunding requirement), and thefunding deficdency wasnat primarily atributable
tothefalureby employerstodischerge contractua obligationsto meke contributionsunder
theplan. ...
Id. & 940. Thus when Hart directed that the 1992 Amendment be ignored, this had no legd effect, not
only because the Plan Adminidrator hed no authority onher ownto amend the Plan, but dso because she
did not follow gatutory procedure for divesting the plaintiff beneficaries of the pagt sarvice creditswhich
the 1992 Amendment had awarded.

5. Inadequate Funding Is Not a Legdly Sufficdent Cause to Invdidate the 1992
Amedman

The Flan d <0 argues thet the 1992 Amendment is invaid because it was not adequiatdly funded.
Therefore, the Plan contends, in enacting it, the DEC violated its fidudiary duties and such a violation
invaidates the amendment. However, MEBA/NMU -- acting as oonsor of the Plan-- had no fidudary
obligationto any person when it enacted the 1992 Amendment. “Plan sponsors who dter theterms of a
plan do nat fal into the category of fidudaries” Lockheed Corp. v. Spink, 517 U.S. 882 (1996).
When employers take those actions, they do not act asfidudaries, but are andogous to the sattlors of a

trust.” 1d. a 891 (ataions omitted). “[T]he act of amending a pension plan does not trigger ERISA’S



fidudary provisons” 1d. Accordingly, MEBA/NMU, acting through the DEC, was nat required to
condder the cost of benefits when it amended the Plan.

In avariaion on this argument, the Plan contends that Hart had the power to “rescind” the 1992
Amendment becauseits codt to the Plan wastoo great. However, as Sated earlier, the Adminigrator is
bound to enforce the written documents of aplan, induding vaid amendments. Concerns about cost do
not empower the Adminidrator to rgect amendments to the Plan Document.  Concerns about the
adequacy of plan funding are controlled by ERISA and the Contract itsdlf (and thusthe good judgment of
the employer). ERISA establishes detailed “minimum funding gandards’ for employee pension plans 29
U.S.C. 8 1082. Moreover, the Contract mandatesthat “[t]he Employer will make contributions to the
Paninamountswhich it determines after consultation with the actuary for the Flan [and in compliancewith
ERISA], are necessary to maintain funding at alevd auffident to provide al benfitsunder the Plan asthey
become due” Plan Document § 19. It istdling that the Plan, and Hart, never relied on the ground thet
the Amendment was invaid because it was not adequatdy funded until suit wasfiled in 1996.

In any event, as explained below, there is adequate evidence that the 1992 Amendment was, or
readily could have been and can be, adequately funded, through standard procedures. In the eight years
sncethe 1992 Amendment was passad, theonly Plan participantsever idantified asdigiblearethe plaintiffs
and another PASSemployeenamed Abby Berngtein. Indeed, it ismanifest thet the 1992 Amendment was
drafted with particular people in mind: the three plaintiffs and Berngtein. The Plan has never identified any
additiond participants who would qudify for past service credit under the 1992 Amendmentt.

IN 1992, when Hart set out to caculate the codt to the Plan, the Plan’ sactuary, Frank Katz, told



her that it would cost $33,900 per year to fund the benefits for Johannssen, Long and Berngtein. Asto
Fisher, Katz cdculaed the totd present vaue of amending the Plan for her as between $102,000 and
$220,000, depending on when she retired. The amortized yearly cost (Soread over 30 years) would be
evenless

The Plan now cdculaes thet the 1992 Amendment would cost gpproximetdy $1.9 million.
However, eventhishigher cost would not beabas sfor finding aplan amendment unenforcegble. In certain
years, such as 1996, participating employersin the Plan have been required to pay as much as $900,000
incontributions. In addition, asexplaned earlier the Plan has discretion concerning thetiming and amount
of employee contributions.

Thefact that earlier caculationsin 1991 and 1992-- completed by the Plan'ssame actuary, Katz--
produced afigure dmog two-thirds lower dso underminesthe credibility of the Plan's argument, even if
it were rdevant to enforcement of the 1992 Amendment. To the extent that the new higher esimates are
based on new information and deve opments, subsequent to the 1992 Amendmert, they are not rdevant
to the question whether it was enforcestle when adopted.

For dl of the reesons expressed herein, the DEC' s gpprovd of the 1992 Amendment to the Plan
must be given effect. Hart erred in her unilaterd decison to refuse to do so.

1.  THEPLAN ADMINISTRATOR ABUSED HIS DISCRETION
After trid on the isues of the vdidity and enforceghility of the 1992 Amendment, | issued an

interlocutory order dedaring thet the 1992 Amendment was vdid as of itsdete of enactment, October 20,



1992. Accordingly, | remanded the case and directed thethen Plan Adminidrator to goply the Amendment
to determine the amount of service to be credited to each of the plaintiffs

The Rlan Adminigrator, Allen Szymczak, medethefollowing findings. Johannssen wasdetermined
to be entitled to only 12 years past service credit (and not the 21 years he hed requested); Long was
determined to be entitled to only 12 years(rather than the 23 years he hed requested); and Fisher wasnot
entitled to any past sarvice credit (when she had requested eight years credit). Past credit for Johannssen
and Long was denied for the years they worked & the FAA because they participated in the federd
pension sysem while employed there. In addition, their years as officers of afiliated unions were not
credited because they were not paid as officersand therefore did not prove that they were paid for 1,000
hours of union work. Fisher was determined to be entitled to no past service credits because she had not
proved she had worked 1,000 hoursfor theunion during any oneof theeight yearsfor which sherequested
crediit.

In making these determinations; the plaintiffs contend in their motion for summary judgment,
Szymezak abusad hisdiscretion. Defendant countersinitscrass-mation for summeary judgment thet thePlan
Adminidrator’s determingtions should be sustained. As explained bdow, | am persuaded, as a metter of
law, that Szymczak abused his discretion and that each of the plaintiffsis entitled to pest servicecredit as
Spedified heran.

A, Summay Judgment Sandard

Pursuant to Fed. R. Civ. P. 56(c), summary judgment isgppropriate “if the pleadings, depositions,

answerstointerrogetories, and admissons on file, together with the afidavits, if any, show thet thereisno



genuineissue asto any materid fact and that the moving party is entitled to judgment asameter of law.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986). A fact is materid for purposes of
summary judgment, if when goplied to the substantivelaw, it affectsthe outcomeof thelitigation. 1 d. at 248.
SUmmary judgment is dso gopropriate when a party “fails to meke a showing sufficent to establish the
exigence of an dement essentid to that party’ s case, and on which that party will bear the burden of proof
atrid.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

A party opposng a properly supported motion for summary judgment bears the burden of
etablishing the exigence of agenuineissue of materid fact. Anderson, 477 U.S. a 248-49. “When a
moation for summary judgment is mede and supported asprovided in [Rule 56], an adverse party may not
rest upon themeredlegationsor denidsof the adverse party’ s pleading, but the adverse party’ sresponse,
by affidavit or as athewise provided in [Rule 56] must s&t forth pedific facts showing thet thereisa
genuineisuefor trid.” Fed. R. Civ. P. 56(e). See Celotex Corp., 477 U.S. a 324; Anderson, 477
U.S. a 252; Shealy v. Winston, 929 F.2d 1009, 1012 (4th Cir. 1991). Of course, thefacts aswdl as
the judtifiable inferences to be drawn therefrom, must be viewed in the light most favorable to the
nonmoving party. See Matsushita Elec. Indust. Co. v. Zenith Radio Corp., 475 U.S. 574, 587-88
(1986). The court, however, has an afirmative obligation to prevent factudly unsupported daims and
defenses from proceading to trid. See Felty v. Graves-Humphreys Co., 818 F.2d 1126, 1128 (4th
Cir. 1987).

Whenboth partiesfilemoationsfor summary judgment, ashere, thecourt gppliesthesamesandards

of review. Taft Broadcasting Co. v. United States, 929F.2d 240, 248 (6th Cir. 1991); ITCO Corp.



v. Michelin Tire Corp., 722 F.2d 42, 45 n.3 (4th Cir. 1983)(“ The court is not permitted to resolve
genuine issuesof materid factson amoation for summary judgment-- evenwhere. . . both partieshavefiled
cross mations for summary judgment.”)(emphad's omitted), cert. denied, 469 U.S. 1215 (1985).

The role of the court is to “rule on each party's mation on an individud and separae bess,
determining, in each case, whether ajudgment may be entered in accordance with the Rule 56 sandard.”
TowneMgnt. Corp. v. Hartford Acc. & Indem. Co., 627 F. Supp. 170, 172 (D. Md. 1985)(quoting
Wright, Miller & Kane Federal Practice and Procedure: Civil 2d § 2720)). See also Federal
Sav. & LoanIns. Corp. v. Heidrick, 774 F. Supp. 352, 356 (D. Md. 1991), aff'd sub nom FDIC
v. Am. Cas. Co. of Reading, Pa., 983 F.2d 1055 (4™ Cir. 1993). “[C]ross-motions for summary
judgment do not automaticaly empower the court to dispense with the determination whether questions
of materid fact exiqt.” Lac Courte Oreilles Band of Lake Superior Chippewa Indiansv. Voigt,
700 F.2d 341, 349 (7th Cir.), cert. denied, 464 U.S. 805 (1983). “ Rether, the court must eva uate eech
party's mation on its own merits, taking care in eech inganceto draw dl ressonebleinferences againg the
party whosemation isunder condderation.” Mingus Constructors, Inc. v. United Sates, 812 F.2d
1387, 1391 (Fed. Cir. 1987). Both motions may be denied. See Shook v. United States, 713 F.2d
662, 665 (11th Cir. 1983).

“IB]y thefiling of amation [for summeary judgment] a party concedes that no issue of fact exids
under the theory heis advancing, but he doesnat thereby so concedethat noissuesremanintheevent his
adversary'stheory is adopted.” Nafco Oil & Gas, Inc. v. Appleman, 380 F.2d 323, 325 (10th Cir.

1967). See also McKenzie v. Sawyer, 684 F.2d 62, 68 n.3 (D.C. Cir. 1982) (“neither party waves

-36-



theright to afull trid on the merits by filing itsown mation”). However, when crassmotionsfor summeary
judgment demondrate abas ¢ agreement concarning whet legd theoriesand materid factsare digpostive,
they “may be probative of the non-exigence of afactud digoute” Shook, 713 F.2d at 665.

B. Standard of Review

When an employee bendfit  plan confers discretion upon an adminidrator to determine digibility
for bendfits, as the Flan & issue here does, the Fourth Circuit hasingructed that the gandard of review to
be gpplied to theadminigrator'sbenefitsdecisonis (1) to decide de novo whether the adminigtretor acted
within the scope of tha discretion; and (2) if the adminigtrator's decison is within the scope of the
discretion conferred by the plan, review the merits for an abuse of discretion. Feder v. Paul Revere
Lifelns. Co., 228 F.3d 518, 522 (4™ Cir. 2000); Haley v. Paul Revere LifeIns. Co., 77 F.3d 84,
89 (4th Cir. 1996). The Plan spedifies”the Flan Adminigrator shdl haveexdusveright to interpret the Flan
and to decide any matters ariSng thereunder in connection with the adminigration of the Plan.” The Plan
Document § 15. When denying daims, the Flan Document spedifies, “the Plan Adminigrator . . . shdll
provide. . . awritten Satement setting forth gpedific reasonsfor thedenid. .. .” 1d. 8 17. Itisevident from
these provisons that  Szymczak acted within the scope of his authority when he gpplied the 1992
Amendment to determine what past sarvice credit should accrueto the plaintiffs

Rantiffs argue that while Szymczak had the power under the Plan Document to meke these
determingtions, in fact he did not exercise any discretion and defared Al judgment to the Flan's legd
counsd. They argue, therefore, that the Adminigrator’ s determinations should be reviewed de novo

because he faled to exercise any discretion. As explained beow, given the degree to which Szymczak



deferred to defense counsd in dediding which documentsto review and in making his determinations this
isacdose question. However, | am persuaded that he exercised his discretion in these determinations, as
clouded as they may have been by defense counsd’ s adversarid podure toward plaintiffs Thus, the sole
issue before me iswhether he abused his discretion in making those determinations.

InBoothv. Wal-Mart Sores, Inc.,201 F.3d 335 (4™ Cir. 2000), the Fourth Circuit ddineated
eight non-exdusive factors that a court may congder to determine the reasonableness of a fidudary’s
discretionary benefits decison under ERISA:

(1) thelanguege of the plan;

(2) the purposes and gods of the plan;

(3) the adequacy of the materias conddered to make the decison and the degree to which they
support it;

(4) whether the fidudary's interpretation was condsent with other provisonsin the plan and with
ealier interpretations of the plan;

(5) whether the decis onmaking process was reasoned and principled;

(6) whether the decigon was condgent with the procedurd and subgtantive requirements of
ERISA;

(7) any externd dandard rdevant to the exercise of discretion; and

(8) thefidudary's matives and any conflict of interegt it may have.

201 F.3d at 342-43.

It isimportant to note thet in weighing these factors, “[4 fidudary's conflict of interest, in addition
to sarving as a factor in the reasonableness inquiry, may operate to reduce the deference given to a
disretionary decison of that fidudary.” 1d. a& 343 n.2. In other words, “a court, presented with a
fidudary'sconflict of interest, may lessen the deference given to thefidudary'sdiscretionary decisontothe
extent necessary to ‘ neutrdize any untoward influence resullting from thet conflict.”l d. (quoting Doe v.

Group Hospitalization & Med. Services, 3 F.3d 80, 87 (4™ Cir. 1993)).



C. Andyss

Therecord demondratesthat Plan Adminidrator, Szymczak, was seized of severd interestswhich
conflicted with hisneutra gpplication of the 1992 Amendment. Firgt, while purporting to acogpt thiscourt’ s
direction to consider the 1992 Amendment vdid and to gpply it neutraly, heespoused the Plan’ spogtion
thet the Amendment wasinvaid, and that itspurpasewasto * continuethe crimind activities of the[union
officdag that werein place a thet time” Def. CrassMot. Summ. J. Memo. Ex. G, a 186 (Depogition of
Allen Szymezak)(heraindter “Szymezak Depo.”). Moreove, it is dear that Szymezak viewed his
determination of past sarvice credit under the 1992 Amendment, pursuant to thiscourt’ sorder, assanarm
of the on-going litigetion between the Plan and the plaintiffs, and by extension, between the PCD and the
admittedly corrupt leedership of the former merged union, MEBA/MNU. In Szymczak’s detlermination
|etter of November 19, 1999, informing plaintiffs thet they were not entitled to the full past sarvice credit
they requested, he explained that past crediit would be denied in part based upon the ditinction between
the two warring unions, MEBA/NMU and PCD. The letter noted thet this ditinction “is centrd to this
liigetion,” asif the past credit benefits determingtion itsaf was dso part of “thislitigetion.” Plaintiffs are
entitled to a neutrd gpplication of the Amendment; not one carried out by an adjunct of the adversarid
defenseteam in this litigetion. *?

The degree to which Szymczak rdlied upon defense counsd in meking his determination of pest

credit reinforces this point. He gpparently reviewed only those documents which the defense team cdled

12The Plan could have referred the determination of past credit under the 1992 Amendment to
independent counse in order to avoid this conflict. See Copeland v. Carpenters Dist. Council of
Houston and Vicinity Pension Fund, 771 F. Supp. 807, 809 (E.D. Tex. 1991).
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to hisattention, because“it would have been impassble for meto go through every pageindividudly.” 1d.
a 201. Thus, he was familiar with that part of Michad Derby’s, Generd Counsd to MEBA/NMU,
depogtion tesimony which explained thet the proviso dause a the end of the Amendment was intended
to prevent double dipping, (recaiving penson payments from morethan oneplanfor thesametimeperiod
of work), but he was unfamiliar with the portions of thet depogtion explaining thet the purpose of the
amendmant was to ensure that plaintiffs obtain past sarvice credit for ther time working as officers of
vaious dfilige unions

Moreover, the Plan dams that Szymczak waas nat influenced by a finencid conflict of interest,
aguing that Johannssen and Long' s past sarvice credit would most likely be paid by their former employer
PASS, and nat by PCD, the entity which gppointed Szymczak as Adminigrator of the Plan. However, it
isnoteworthy that whilethesetwo plaintiffswere accorded twel ve years eech of past service credit, Fisher,
whose pension credit the Plan admitswould be paid by PCD, was accorded no pest service credit. Thus,
because of these goparent conflicts, there is reason to accord the Adminidrator’s determinations in
plantiffs cases|ess deference than would otherwise be gppropriate.

| turn now to condder the Adminigrator’ sdeterminationsinlight of thefactorsddinestedinBooth.
Szymcezak gpplied the 1992 Amendment to determine that Johannssen, was entitled to 12 years additiond
past sarvice credit (out of 21 sought); Long was entitled to 12 years additiona past service credit (out of

23 years sought), and Fisher was entitled to no additiond credit (out of eght years sought). Szymczak



denied years of requested past sarvice credit for a series of overlgpping reasons®

Hrd, Szymczak reed the Amendment proviso to diminate any years during which aplaintiff had
ever vesed pendon aredits, even if the plaintiff never received any benefit and was not entitled to any
benefit. Thisreading of the proviso efectivaly diminated Johannssen
and Long’' sdamfor pendon credit for the nineyearsthey eech worked a the FAA. In addition, Szymczek
refused to acocord past sarvice credit for  Johannssen and Long's FAA sarvice, or for Fisher’s Boaing
service, becausethe Amendment specified that such past service credit should be accorded for servicewith
a“contracted employer of Didrict No. 1- MEBA/NMU or one of its filiates” He determined thet the
FAA and Boeing were contract employers with PCD, the predecessor union to Didrict No. 1-
MEBA/NMU, and thus the plaintiffs time working for these employers did not qudify under the
Amendment. Findly, Szymczak impaosed a“1,000 hours’ paid sarviceruleto diminae any years of past

savice credit inwhichaplaintiff wasnot employed by acovered entity for a least 1,000 hoursa minimum

B3In addition to the reasons analyzed herein, Szymczak denied Long service credit for an
ungpecified portion of the period from 1969 through 1970 when he held union positionswhich Szymczak
determined did not qudify as*officer” under the Amendment (e.g., Executive Board of PATCO Locd,
Sector Representative, Chairman of the PATCO Southern Region Organizing Committee) “Officer” is
not adefined term in the 1992 Amendment. However, Long is entitled to service credit under subsection
(iv) of the Amendment for the time period 1969 through 1970 because he was then an employee of the
FAA which had a collective bargaining agreement with PATCO, an affiliate of the direct predecessor of
MEBA/NMU.

Likewise, Szymczak denied Fisher service credit for the portion of her time between 1973 and
1980 when she was “ steward” for FAPE because he determined that “ stleward” did not quaify under the
1992 Amendment asan “officer” of the union. However, Fisher’ strid testimony made clear that she was
ageward only in 1972 which was outside the time period for which she claimed service credit. Thus, |
do not need to resolve the issue of whether Szymczak abused hisdiscretion in hisinterpretation of theterm
“officer.”
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wage. Under thisinterpretation, FHsher was entitled to no past service credit. | am condrained to regject
Szymezak’ sreasoning in dl of these regards for the reasons st forth herein.
1 The Languege of the Flan

Thefirg Booth factor directsmeto review the Adminidrator’ sexercise of discretioninlight of the
“the language of the plan,” which would indudethe 1992 Amendment to the Plan Document. Szymczek’'s
interpretation of the Amendment disregarded the dear meaning of common words and rendered key parts
of it entirdy meaninglessin adear abuse of hisdiscretion.

Faintiffs had each sarved as officers of unions asdiverseas PATCO, FAPE (asubordinate body
of POID), and AFGE. With few exceptions, this sarvicewas unpaid. Indl cases the plantiffs have no
present penson coverage for thisservice. The 1992 Amendment wasintended to addressthis problem by
granting sarvice credit for each year “asan employee or officer” of thesethree unions. Szymczak decided
thet in order to obtain past service credit as an “officer,” one would have to satisfy the requirement
goplicable to sarvice credit for “employees’ that one had to havebeen paid for a least 1,000 hoursin order
to obtain credit for any year of employment.** Heimposed this requirement, though “ officer” isnowhere
mentioned in the unamended Plan Document, and the Amendment contained no such reguirement. He
imposed this requirement, even though he acknowledged at depasition the addition of the reguirement of

payment effectivaly nullified the Amendment term “ officer.” Szymczak Depo. a 220-21. If onewerepad

1 Evenasto employees, as opposed to officers, this requirement only applied to work performed
after 1976. However, because Szymczak reviewed the Plan Document in effect in 1996, not the onein
effect in 1992, he gpplied this 1,000 hours requirement to deny Johannssen and Long credit for years
prior to 1976.
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by the union for 1,000 hours or more, one would dreedy be entitled to service credit as an “employee”
However, if one worked as an unpaid officer, as these unions' officers commonly worked during the
revant time period, the Amendment did not gpply. A Plan Adminidrator isnot empowered to delete key
tams fromaplan’slanguage. Because Seymezak’ sinterpretation effectively ddeted thekey term“ officer™
from the Amendmert, it was an abuse of discretion.

Smilaly, Szymczak's interpretation of the 1992 Amendment proviso disregarded the dear
meening of theword “ bendfit” and condtituted an abuse of discretion. The proviso Sated thet service credit
would begranted under certain circumstances, “ provided thet the participant hasnot recel ved service credit
with regpect to any other pendon plan in which the participant is entitled to an accrued benefit.”
Szymezak' s November 19, 1999, determination letter explains thet the proviso meensthet if aparticipant
“accrued avested benefit in another plan for the same period of timefor which heor sheis seeking crediit
under the 1992 Amendment, he or she cannot receive credit from the Staff Plan for that same period of
time” Aantiffs Summ. J Memo. Ex. 2, a 4. Onthisbass, credit wasdenied to Johannssenfor theperiod
April 1968 to March 1977, and to Long for the period March 1967 to December 1976, when each
worked & the FAA and participated in the CSRS. However, when each left the FAA, he had not accrued
any vested penson benefit and each merdy withdrew the employee contribution portion of his accourt,
thereby forfating any right to the employer contribution. Each paid incometax onthismoney. | agreewith
Szymezak that had Long or Johannssen recaived a vested penson bendfit a the time they |eft the FAA,
they would not have qudified for past sarvice credit under the 1992 Amendment for those FAA years

However, they did not recaiveany “ pendgon benfit,” they only recaived their “ deferred” sdary. Manifedly,



it wasan abuseof discretion to interpret the 1992 Amendment term“ benefit” to exdudecredit for the FAA
years

The 1992 Amendment granted credit for service as an employee or officer of POID and AFGE,
and for sarvicewith acontracted employer of MEBA/NMU or onedf itseffiliates However, Szymczek's
interpretetion of the Amendment rendered these provisons meaningless as he acknowledged his
goplication would result in no one obtaining any past service credit based on them. Szymczak
acknowledged that Johannssen wasthe only Plan participant who wasan AFGE officer and thet thisdause
“gopliesto Johannssen, . . . thatisdear.” Szymczak Depo. at 208. However, he denied any sarvice credit
under this provison because he reed into the Amendment the requirement of 1,000 hours pad sarvice
Szymcezak d 0 acknowledged that F sher wasan officer of FAPE, whichwasasubordinatebody of POID,
a least for an unspecified portion of the time she daimed. Neverthdess, he denied her credit under this
provison because of his“1,000 hour pad servicg’ rule. Indeed, Szymczak acknowledged thet no one
would recaive any credit under these provisons. He had effectivdy nullified them.

Szymezak' s goplication of the 1992 Amendment effectivdly nullified the MEBA/NMU dause as
well. His handwritten annotation of the 1992 Amendment notes because MEBA/NMU did not exist urtil
the union merger in 1988, this dause “diminates pre 4/1/88 sarvice. Didn't pay atention to detal.”
Fantiffs Summ. J Memo. Ex. 17. Szymczak refused to interpret the dause “ sarvice witha contracted
employer of MEBA/NMU or oneof itsffiliates’ to refer to the current union and its predecessors, as the
drafters of the 1992 Amendment dearly intended it would. Rether, he interpreted it to refer only to

contracted employers of the merged union entity, despite acknowledging that no onewould obtain sarvice



credit under thisinterpretation, and despite his notation indicating that he redlized the drafters had mede
asrivene’seror.  The Plan's adherence to a drict condructionist interpretation of Plan languege, inthe
face of knowledge of scrivener’ serror and intheface of knowledgethet such adrict interpretation violated
the drafter’s intent and rendered key provisons of the Amendment meaningless, is dearly an abuse of
discretion.
2. The Purpose and God's of the Plan

Tuming now to the second Booth factor, | must consder whether Szymczak exercised his
discretion condggtent with “the purposes and gods of the plan.” 201 F.3d a 342-43. Szymczak correctly
dated that hisgod ininterpreting the 1992 Amendment should be to determine the “ objective of the 1992
Amendment,” the “purpose of the language” and what thet languege “was designed to do.” Szymczak
Depo. a 35-36. Moreover, Szymcezek had available definitive evidence concerning  the intent of the
draftersof the 1992 Amendmert, thet istheintent of the DEC of MEBA/NMU. Szymczek recognized this
source of evidence of intentt for he relied heavily, though sdectively, upon it, in interpreting the 1992
Amendment. That source was Michad Derby, the Generd Counsd and assgtant to the presdent of
MEBA/NMU in 1992, who asssted in drafting the 1992 Amendment and its proviso, and whose
handwriting appears ononeverson of the proviso. Szymczak’ sNovember 19, 1999, determination letter
quoted and atached Derby’s 1996 deposition transcript to support the contention that the proviso was
intended to prevent “ double-dipping.” FAlantiff’s Summ. J. Memo. Ex. 2, a 4. Inaddition, the July 1, 1999,
|etters each Sated that the proviso would be interpreted “in harmony with the tesimony as to the reason

why the dause wasinduded in the 1992 Amendment, as explained by Mr. Derby.” 1d. Indeed, Derby’s



depodition was the only depogition dted by Szymczak in his determination letters

However, Szymczak damed to havebeenignorant of memorandaauthored by Derby whichwere
atached to his deposition transcript which definitively indicated that the 1992 Amendment was intended
to grant Johannssen 21, Long 23 and Fsher eight years past service credit. Notably, Szymczak tedtified
repeatedly that despite recognizing Derby asaddfinitive source concerning theintent and gods of the 1992
Amendment, Derby’ s bdlief's about the years of coverageit intended to bestow upon the plantiffs“would
not have influenced my decison” to grant them congderably less credit. Szymcezak Depo. a 212-13.

That Szymezak's gpplication of the 1992 Amendment is fatdly inconsistent with its “gods and
purposes’ is ovious when conddered in light of & leest four contemporaneous Satements Derby mede
before and shortly after adoption of the 1992 Amendment. Three of those Satements were contained in
memoranda atached as exhibits to the same Derby depostion transcript which Szymcezak quoted in his
determination Ietters

Specificaly, these satementsinduded amemorandum Derby sent to Lou Parise, amember of the
DEC, ataching adraft of the 1992 Amendment on September 28, 1992, shortly before its passage. The
meno Seated thet theresolution wasmeant “to grant pest servicecredit to cartain PASSDivisonemployees
and the assgant director of the Federation of Public Employees” Johannssen and Long each worked for
PASS, and Fisher was the assigant director of FAPE, a that time. On January 8, 1993, Derby sant a
meno regarding the 1992 Amendment to an attorney named George Capidlo. Rantiffs Summ. J Memo.
Ex. 11. Thememoidentified thethree plaintiffsand Abby Berngtein, another PASS employee, and stated

that each was to be covered pursuant to the terms of the Amendment. Derby explained that pursuant to



the 1992 Amendment Donna Fisher was to recaive pengion credit “from 1973 forward . . . . Howard
Johannssen. . .from April 1968 forward . . . Mavin Long . . . from 1968 forward.” Pantiffs Summ. J.
Memo. Ex. 11. Szymcezak tedtified thet he did not know about Derby’ s assessment and that he hed not
reviewed this memo, though it was attached to the Derby deposition transcript. Szymczak Depo. a 209
11.

A third Derby document was attached to the deposition transcript of Fisher. Dated March 26,
1993, it wasaldter from Derby to Fisher requesting information about her past sarvice “so thet we could
begin the process of determining the cogt of the additiond past service for dl of the affected employess”
Rainiffs Summ. J Memo. Ex. 12. Again, in deposition Szymczek stated thet he did not recall sesing this
|etter but thet, if he had, it would not have afected his interpretation thet the 1992 Amendment did not
cover Fisher a dl. Szymczak Depo. at 207-08.

A memo Derby sant to Johannssen on October 27, 1993, end osed documents which Derby hed
st to the then Plan Adminigrator, Lucille Hart, “induding a lig of the employees covered by the
amendmat on pagt savice credits” Plaintiffs Summ. J. Memo. Ex. 13, Among the encdlosures was
Derby’ s January 8, 1993, memo listing the number of years eech plaintiff would recaivein past credit.

Not only was Szymczak’ s determination of past sarvice credit a odds with what his principa
contemporaneous source Sated was the intent of the 1992 Amendment, it was dso contrary to what the
Fanitdf a onepoint Sated wasthe “ sole purpose’ of the Amendment: to grant past service credit tothe
plantffs Undersandably, the Plan asserted this to argue that the Amendment was an invdid reward to

plantiffs for dleged (and unsubgtantiated) corrupt activities, however, it isdearly agang theweight of the



higtoricd record to now dam that the purpose of the 1992 Amendment was other than to accord past
sarvice credit to the plaintiffs, and aso perhapsto Abby Berngtein. Thus, | am compeled to condude thet
Szymezak' sinterpretation of the 1992 Amendment was contrary to the * purposes and gods of the plan.”
3. The Adequecy of Maerids Congdered

The third Booth factor requiresan eva uaion of “theadequecy of thematerid sconsdered tomake
the decision and the degreeto which they support it.” 201 F.3d a 342-43. Clearly, Szymczak’ s professed
ignorance of the critical Derby documents described above reflects the inadequacy of the record he
considered. In addition, when Szymczak andlyzed the 1992 Amendment, he looked at the wrong plan
document dtogether. Although | ingructed himto proceed on the basisthet the 1992 Amendment wasvdid
as of its adoption in October 1992, Szymcezak relied upon the 1996 plan document, not the 1992 Plan
Document, though he later acknowledged that hewasin error. Szymczak Depo. & 43-44. Asof thedate
of his depastion, he was not sure how the 1992 Plan Document differed from the 1996 Plan Document
becausehe*didn't reed it word for word.” |d. a 43-44. Szymczak explained that the 1996 plan document
did not define the term “servicg” and S0 he wias forced to look to definitions of “Hours of Serviee” and
“Yearsof Savicg’ inthe 1996 Plan Document to determine that one could not receive past sarvice credit
for unpaid work.

However, under the Plan Document, “sarvice” was a defined term, and employees were entitled
to past sarvice credit for unpaid work performed prior to January 1, 1976. Accordingly, even under the
erroneousinterpretation that “ officers” aswell asmere employees” must satisy the 1,000 hour paid work

rule, the seven yearsthat Johannssen and Long each worked as unpaid union officds prior to 1976 would



have been credited, had Szymczak andyzed the gpplicable Plan Document. Whilethese are only the mogt
egregious examples of alitany of inedequadies in the record Szymczak considered, they are enough to
warant the condusion that the materids he rdied upon were inadequate and did not support the argument
that his determination was reasonably derived basad on an adequite review of rdevant documents.
4, Conggency

The fourth Booth factor requires examination of “whether the fidudary's interpretation was
condgent with other provisonsintheplanandwith earlier interpretationsof theplan.” 201 F.3d a 342-43.
Szymezak' srefusd to read the MEBA/NMU dauseto grant past service credit for work with acontracted

employer of MEBA/NMU ar its predecessorsisflatly incond sent with prior and subssquent interpretations

of the Plan. For example, during the exisence of MEBA/NMU, the Flan was defined as“the Didtrict No.
1- PCD, MEBA Penson Flan,” Rantiffs Summ. J. Memo. Ex. 16, a 1-1. It dso bore asgnature block
for thesame (then nonexigtent) union. However, Szymczak admitted thet despitethesefacts, hewould have
known that employees of MEBA/NMU were entitled to participate in the Plan, Szymczak Depo. a 227-
30, and indeed these employees did obtain service credit in the Plan during the years 1988-1993 when the
merged union exigted.

Likewise, for a least severd months after the merger was rescinded in 1993, the definition of
“Employer” for the Flan continued to be MEBA/NMU, but thiswas not cause for denying service credit
to employees of the now independent PCD. Indeed, Plan Adminigrator Hart wrote aletter to the Plan's
atorney dated January 5, 1994, pointing out thet the definition of “Employer” had inedvertently not been

changed to reflect the dissolution of the merger. Hart requested that it “ should be corrected whenthe Plan



isnext anended.” Hart dearly did not fed any urgency about changing the definition, and she did not fed
bound to deny sarvice credit to PCD employees for the months when the definition was incorrect. The
Plan’s sudden adherence to adrict condructionidt interpretation of the Plan is blatantly inconggtent with
its padt interpretetions, particularly regarding scrivener’ s errors concerning union name changes.
5. Qudlity of the Decisorn+-making Process
ThefifthBooth factor requiresexamination of “whether thedecisonmaking processwasreasoned
and principled.” 201 F.3d a 342-43. Given thelack of adequate underlying record, Szymczak’ sdisregard
for key words of the Amendment, and his gpparent lack of concern for the drafters intent, | can only
conclude thet denying or gretly reducing the plaintiffs past sarvice credit requests was a foregone
condusion heavily influenced by adversarid defense counsd. As such, theresult isnaither “ reasoned” nor
“principled.”
6. Remaning Factors
Astotheremaning Booth factors, asdefromitsdisregard for theintent of theframersof the 1992
Amendmert, anditsnullification of severd of the Amendment’ skey terms, Szymczak’ sdetermingtion was
conggtent with the procedura and subgtantive reguirements of ERISA. Given the srength of the findings
of abuse of discretion, there is no need to consder “any externd sandard rdevant to the exercise of
discretion”; moreover, “the fidudary's matives and any conflict of interest it may have’ have been amply
covered above. 201 F.3d at 342-43.
D. No Remand is Necessary

For the reasons explained above, | am persuaded that Szymczak abused his discretion in his



goplication of the 1992 Amendment to the undisputed facts of record when he greetly reduced the past
sarvice credit of Johannssen and Long, and denied it entirdy to Fisher. Moreover, because afull and
undisputed factud record is now before this court, | dedline to remand the case to the Adminidrator, and
ingteed, turn to gpply those facts to the 1992 Amendment. As the Fourth Circuit has explained:

Normdly, where the plan adminigrator has falled to comply with ERISA’s procedurd

guiddines [or has not conddered key evidencd]. . . . the proper course of action for the

court is remand to the plan adminidrator for a“full and fair review.” However, aremand

for further action is unnecessary [wherg] . . . the evidence dearly shows that the Plan

Adminigrator abused his discretion.
Weaver v. Phoenix Home Life Mutual Insurance Company, 990 F. 2d 154, 159 (4" Cir. 1993).
Aswastruein Weaver, “ dl the needed evidenceisbeforethe court, and we digpense with remanding the
caseto the plan adminidrator and hold thet . . . the evidence dearly demondrates no materid question of
fact and the[damantg] are entitled to judgment asametter of law.” 1d. Moreover, having onceremanded
the determination of the gpplication of the Amendment to Szymcezak, it would incur unnecessary dday to
andready unnecessaxily lengthy proocesding to remand again. Clearly, the 1992 Amendment wasintended
to accord past sarvice credit to plaintiffs. It istime thet they recaiveit.

Asamatter of law, Johannssenisentitled to 21 yearsof additiond past service credit for the period
April 1968 through 1989 for partialy overlgoping ressons. He obtains nine years of credit under
subsection (iv) of the 1992 Amendment for the period April 1968 through February 1977 for hisyears of
savice d the FAA. The FAA was under contract with PATCO during thet period, and PATCO wasan
dfiligte of the direct predecessor of MEBA/NMU. Johannssen isaso entitled to credit for seven years of

sarviceunder subsection (V) of the Amendment for the period July 1969to September 1976 because, while



hewasemployed by theFAA, he served asan officer of AFGE Locd 3341, asubordinatebody of AFGE.
He obtains 12 years of pagt service credit for the period 1977 through 1989 under subsection (i) of the
Amendment because he was employed by and was an officer of PASS,

Asamater of law, Long isentitled to atotd of 23 years past service credit for the period March
1967 through 1990 for the fallowing, partidly overlapping reesons Long is entitled to nine years of past
sarvice credit under subsection (iv) of the Amendment for the period of March 1967 through December
1976 because he was employed by the FAA which hed a collective bargaining agreement with PATCO,
an dfiliate of the direct predecessor of MEBA/NMU. Heisdso entitled to five years past sarvice crediit
under subsection (i) of the Amendment for the years 1971 to 1976 while he was employed @ the FAA,
because hewas an officer of variousPATCO locasand aPATCO branch. Long isentitied to sevenyears
past sarvice credit under subsection (ii) of the 1992 Amendment for the period January 1977 through
December 1983 because hewasemployed by PATCO. Longisentitled to Sx yearsof past sarvice credit
under subsection (i) of the 1992 Amendment for the period January 1984 through 1990 when he was
employed by PASS.

Asamater of law, Fisher isentitled to seven and ahdf yearsadditiond past service credit under
subsection (iii) of the Amendment for the years April 1973 to August 1980 when she sarved as an officer
of the FAPE, which was a subordinate body of POID. She would aso be entitled to past service credit
for thistime under subsection (iv) of the Amendment because she was employed full time by Boeing and
Boang Savices Internationd, both of which had callective bargaining agreementswith FAPE, an &filiate

of the direct predecessor of MEBA/NMU, the PDC.



As a matter of law, plaintiffs would have acted consgent with their own best interests and
requested and recaived a*“lump sum” payment of their pensonsif the 1992 Amendment had been enforced
acocording to itsterms. In the case of Johannssen and Long, that request for alump sum would have been
madenolater than April 1994, when eechindividud terminated hisemplayment with the PASSunion. Such
alump sum would have been requested no later than September 1993 in the case of  FHsher, who would
have reeched atotd of twenty years of service under the terms of the 1992 Amendment a thet time,
Accordingly, alump sum payment would have been due and payadle to Johannssen and Long in Apil
1996, and to Fisher in September 1995. Thisisbecausethe Plan Document requiresa leest two yearslead
time before alump sum request may be processed.

| am persuaded that an awvard of prgudgment interest for eech plantiff is gopropriate. Thisis
because the Plarts refusd to recognize the vdidity of the 1992 Amendment has caused plaintiffsto lose
the benefit of their lump sum payments for a period of severd years, and because only an award of
prgudgment interest can make these plaintiffswhole. See, e.g., Quesinberry v. Life Ins. Co. of N.
Am,, 987 F.2d 1017 (4th Cir. 1993); Lutheran Med. Ctr. of Omaha, Neb. v. Contractors,
Laborers, Teamsters, & Eng'rsHealth & Welfare Plan, 25 F.3d 616 (8th Cir. 1994); Norman
v. Holland, 962 F. Supp. 843 (SD.W.Va. 1996), aff*d, 131 F.3d 135 (4th Cir. 1997). Prgudgment
interest & the federd Satutory rate will be caculated pursuant to 28 U.S.C. § 1961(a). See Cottrill v.
Sparrow, Johnson & Ursillo, Inc., 100 F.3d 220 (1 Cir. 1996). Prgjudgment interest will be
cdculated on the amount which plaintiffswould have recaived upon payment of alump sum in September

1995 and April 1996, respectively, and the Plan will be directed to cdculate that amount so thet pre-



judgment interest may be awvarded onit.
V. CONCLUSION

For the ressons sated above, | find the 1992 Amendment to the Plan wasvaid and enforcesble
as of its enactment on October 20, 1992. Furthermore, | am persuaded that, as amatter of law, the Plan
Adminigrator abused his discretion in hisgpplication of the 1992 Amendment to determine plaintiffs past
sarvice credits. Accordingly, | shdl grant plaintiffs mation for summeary judgment on thisissue and deny
the Plan’s crossmoation for summary judgment. Because there is no dispute of materid fact asto the
correct goplication of the 1992 Amendment to plaintiffs | shal enter an order providing as follows thet
plantiff Johannssenisentitied to 21 yearsand plantiff Longisentitied to 23 years of sarvice credit; plaintiff
Fdher isentitled to seven and one haf years of sarvice crediit. Moreover, in order to place plantiffsin the
same paodtion in which they would have been if the 1992 Amendment had been honored on its effective
date (with an opportunity to exercise thar rights under the Plan Document as amended, on the effective
date of the 1992 Amendment), defendant shdl be ordered to cdculate the lump sum payment which
plantffs would have received on the above-referenced dates and pay it (together with pre-judgment

interest) to plaintiffs An order of judgment follows

Hled: March 29, 2001

ANDRE M. DAVIS
United States Didrict Judge



IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

HOWARD E. JOHANNSSEN,
MARVIN E. LONG and DONNA C. :
FISHER,

Hantffs

V. : Civil Action No. AMD 96-2355
DISTRICT NO. 1- PACIFIC COAST
DISTRICT, MEBA PENSION PLAN,

Defendant ;
ORDER AND JUDGMENT

In accordance with the foregoing Memorandum, it isthis 29th day of March, 2001, by the United
States Didrict Court for the Didrict of Maryland, ORDERED, ADJUDGED AND DECREED

(1) Tha Defendat’'s Motion for Summary Judgment (Peper No. 87) and Mation for
Recongderation (Pgper No. 91) are Denied,

(2  Tha Rantiffs Mation for Summeary Judgment (Pgper No. 80) is Granted,

(3)  Tha Defendant ddl grant Howard E. Johannssen an additiond 21 yearsof padt service
credit pursuant to the 1992 Amendment to the Plan;

(4  Tha Defendant sl grant Marvin E. Long an additiond 23 years of past sarvice credit
pursuant to the 1992 Amendment to the Flan;

(5  Tha Defendant sl grant Donna FHsher an additiond seven and one hdf years of sarvice
credit pursuant to the 1992 Amendment to the Plan;

(6)  Tha Defendant shdl caculate the payments owed to Johannssen and Long, respectively,

asalump sum dueand payablein April 1996, a thefirg possbletime each could haverecaived such lump



UM paymert;

(7)  Tha Defendant shdl cdculaethe paymentsowed to Hisher asalump sum dueand payable
in September 1995, at the firgt possble time she could have received such paymert;

(8)  Tha Defendant shdl cdculaeprgudgment interest ontheamount eech Plantiff would have
recaived upon payment of alump sum in September 1995 and April 1996, respectively;;

(9)  Tha Defendant shdl pay to eech Plantiff the lump sum, plus prgudgment interegt, which
each is due pursuant to the above ordered caculations, on or before May 15, 2001;

(10) Tha Pantiff’ sMaotionto Compe (Paper No. 85) and Mation for Hearing (Paper No. 82)
are denied as moot;

(12) Theat thisorder shdl be deemed to beafind judgment within the meaning of Fed. R. Giv.
P. 58, PROVIDED, HOWEVER, that this Court shdl retain such continuing jurisdiction over this matter
as may be necessary to enforce this order;

(12) ThattheClek shdl CLOSE THISCASE and TRANSMIT acopy of thisOrder and the

foregoing Memorandum to al counsd of record.

ANDRE M. DAVIS
United States Didrict Judge



